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PRESIDENTIAL 
DISABILITY- 


If It Happens, Then What? 


It could happen with any President. 














President Eisenhower's recent illnesses have served to 
focus public attention on what is at any time a vital issue 
and an urgent national question. 


We all realize that the fate of our country, and perhaps 
of the world, may rest upon the ability of the President to 
make some crucial decisions in this age of possible atomic 
warfare. Yet there have been three occasions during the 
Eisenhower administration when we were without the 
services of a chief executive because of the lack of a settled 
procedure for replacing the President in case he is inca- 
pacitated. 


The Constitution provides (in Article II, Section 1, 
Paragraph 6) that 


In case of the Removal of the President from 
Office, or of his Death, Resignation, or Inability to 
discharge the Powers and Duties of the said Office, 
the Same |the powers and duties] shall devolve on 
the Vice President .. . 


The situation is perfectly clear when a President dies, 
resigns, or is removed. The Vice President takes his place 
as a matter of course. But if the President is ill or dis- 
abled in some way, if he hovers between life and death, 
there is nothing in the Constitution or in our laws or 
customs which tells us what to do when it seems as though 
there might be a case of Presidential “disability.” 





How do we determine whether a disability actually 
exists? Who makes the final decision? Who is to decide 
when, if ever, a disabled President is to get his job back? 





As we consider such problems in the rest of this Guide, 
let's be prepared to think about and discuss each in turn, 
to see what conclusions we may reach. Until these ques- 
tions are authoritatively answered, we shall run the grave 
risk of suffering a national disaster before our leaders 
can act. 
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WHAT HISTORY TEACHES 


Some difficulties inherent in the nature of Presidential 
disability are illustrated by two previous sudden and un- 
foreseen incidents. In 1881 President James A. Garfield 
lingered on for eighty days after he was felled by an 
assassin’s bullet. He was clearly unable to discharge the 
duties of his office, and performed only one official act 
during this period—the signing of an extradition paper. 
All other public business, from foreign affairs to a postal 
frauds scandal, received no attention from the President. 

After several weeks of drifting, the Cabinet finally met 
and decided that it would be advisable to have Vice 
President Chester A. Arthur act as President until it was 
determined whether Garfield would recover. But four of 
the seven Cabinet members feared that once Arthur took 
over, Garfield would never be able to resume his position 
as President. Therefore they did nothing. 

Vice President Arthur, for his part, felt compelled to 
reject all efforts on his behalf. He belonged to a different 
wing of the Republican Party than did Garfield, and had 
been given the nomination in order to placate the Presi- 
dent's opponents. Consequently, Arthur feared that any 
move on his part would be regarded by the President's 
supporters as an attempt to take over. He also did nothing 
but wait to see whether the President would die. 

When Woodrow Wilson suffered a stroke in 1919, the 
President’s role in domestic affairs and the importance 
of foreign affairs had greatly increased. Yet Wilson failed 
to meet with his Cabinet for eight months, and during 
this period twenty-eight acts of Congress became law be- 
cause the President had failed to take any action during the 
required ten days. When some Democratic Senators tried 
to work out a compromise whereby the United States 
might enter the League of Nations, they failed due to the 
President's inability to consider their proposals. 

During Wilson’s prolonged illness his wife and his 
personal physician practically ran the Presidency. They 
determined who the President might see, what papers he 
might read, and which Cabinet officers they might entrust 
to make some necessary decision. 

When the Cabinet met at last to consider whether Vice 
President Thomas R. Marshall should act as President, the 
White House circle opposed it on the grounds that this 
action would permanently remove Wilson from office. 
And, in the absence of clear agreement on the proper 
course of action, the Vice President announced that he 
would not consider succeeding the President even tem- 
porarily. The nation was left without a fully fuactioning 





President until Wilson left office in 1921. 

The supporters of both Garfield and Wilson appear to 
have acted on the belief that assumption of the Presi- 
dent’s powers and duties by the Vice President would 
result in permanently removing the President from office. 
They were, therefore, naturally reluctant to let the Vice 
President in. In order to remove this fear, virtually every- 
one is now agreed that we must make it perfectly clear 
that the Vice President assumes the powers and duties of 
the President only in a temporary, acting capacity and must 


relinquish them upon the President’s recovery. There are, 
however, a number of other important questions about 
Presidential disability, concerning which there is wide- 
spread disagreement. 


THE MEANING OF DISABILITY 

Before one can proceed to draw up a proposal for 
handling presidential disability, he must first try to find 
a definition of “disability” on which most of us can agree, 
and which will help to solve the problem. Is a President 
disabled only through mental incapacity? May physical 
incapacity be involved? Or perhaps both? How ill does a 
President have to be before he may be considered disabled? 

One solution would be to hold that a President is dis- 
abled when he loses his capacity to make important deci- 
sions. Any rational person, it is said, could tell whether 
or not the President is disabled after an hour’s visit with 
him. But this idea is open to the objection that it is so vague 
that it would lead to no certain result. Everything would 
depend upon who was applying it. 

Another solution would be to attempt to set down the 
precise degree of mental or physical impairment which would 
constitute disability under most possible circumstances. This 
kind of definition has been attacked on the grounds that it 
could never encompass all the possibilities, and would leave 
the way open to continual argument over which provision 
should apply in a specific case. 

No matter how disability is defined, however, it is clear 
that a great deal of discretion must remain in the hands of 
the person or group that is to make the decision as to whether 
disability exists. 

WHO DECIDES WHETHER A PRESIDENT 
IS DISABLED 

The most obvious person to make this important decision 
is the President himself. He is invested with the people's 
trust at the polls and must be presumed to know what is best 
for himself and the country. Yet, it has been argued, the 
country ought not be made to suffer because a sick President 
is unwilling to let go of his job. In any event, this discussion 
would be entirely beside the point if the President were sud- 
denly stricken without warning and totally disabled. Since the 
President could not act in such a situation, the decision would 
have to rest in other hands. Whose? 

The Vice President is often suggested because he is accessi- 
ble and could quickly replace the President. He is also the 
only other public official who is elected by the entire country. 
But, it is often said, the Vice President is so directly interested 
in the results of his finding that no man could decide impar- 
tially if he were in this position. For an ambitious person 
there might be danger of usurpation. Although the two Vice 
Presidents mentioned who were faced with this choice did too 
little for the safety of the country rather than too much, we 
cannot predict the future on the basis of only two cases. 
Furthermore, the Vice Presidential nomination, with its em- 
phasis on balancing the ticket, makes it quite likely that the 
President and Vice President will belong to different party 
factions and have opposing views on many questions.* Finally, 
those who have read or seen The Caine Mutiny will recall the 
difficulties inherent in having the next in command determine 
when the chief is disabled. Unless it is so immediately obvi- 
ous that no one can doubt it, there are bound to be doubts, 
recriminations, and other unpleasant consequences. 

In order to avoid these difficulties, it has been proposed 
that it be left up to some other person or body to initiate the 
question of whether a President is disabled, leaving the actual 
determination of the question to the Vice President. The 
Supreme Court, for example, might raise the question and the 
Vice President would then decide whether or not the Presi- 
dent should be temporarily replaced. While this proposal 


“Vital Issues, Volume V, Number 9, is devoted to “The Vice Presidency” and discusses some of the problems of that office. 





would take some of the onus from the Vice President it might 
also, in effect, shift the entire responsibility elsewhere. It is 
difficult to imagine that the question of possible disability 
would be formally raised unless it was certain that it did, in 
fact, exist. The Vice President would take over as a matter 
of course. The power to initiate the question would then, 
in actual practice, become the power to decide. Are there 
better places than the Vice Presidency, then, in which to lodge 
the power of dealing with presidential disability? 

The Cabinet has often been suggested as the best body 
to deal with the problem. Department heads are supposed 








to be appointed because they share the President’s views on 
policy and may be expected to act fairly to him and to the 
nation. They are in frequent contact with the President, and 
could be expected to know if he were disabled. Those who 
oppose the choice of the Cabinet say that its strong identifi- 
cation with the President biases them in favor of retaining 
him in office. The Cabinet may dislike the Vice President or 
fear that he will drop them from their high positions. A 
somewhat contradictory line of reasoning points to the estab- 
lished tendency of Presidents to use Cabinet posts to placate 
their enemies or to accommodate a powerful interest group. 
For this reason, some say, the Cabinet may be too hostile to 
the President to make a fair determination of disability. 

Perhaps Congress, which is constitutionally charged with 
legislating in regard to presidential succession, might also 
determine whether the President is disabled. It certainly has 
a good claim to be representative of the nation and we are 
used to considering its actions as unquestionably legitimate. 
But if Congress happened to be of a different party than the 
President, as is the case today, and if the Vice President were 
not available to take over, this could result in a change of 
party in the White House. This would not only be contrary 
to the voters’ intentions, but would be likely to make the 
President's supporters resist any declaration of disability. 
(Even with a Congress of the same party, there would re- 
main many persistent sources of conflict between the Presi- 
dent and Congress). Other objections to this use of Congress 
are that it is too unwieldy a body, that it might be out of 
session at the crucial moment, and that it would have to use 
a long-drawn out trial procedure in order to come to a verdict. 

There is no question, of course, that Congress may initiate 
a constitutional amendment on the subject of presidential 
disability or pass laws or concurrent resolutions about it. 
Short of a test case in the Supreme Court, however, there 
is no way of determining whether anything less than an 
amendment would be considered constitutional. One way to 
remove some of the uncertainty would be to pass a concur- 
rent resolution of Congress to take effect until an amendment 
might be approved or rejected. 





To some, the Supreme Court presents itself as an ideal 


institution in which to vest the responsibility for determining 
disability. The Court, from this point of view, is the one 
national body most removed from the stresses of political 
partisanship and therefore best fitted to render an impartial 
verdict. Also, the Court has enormous prestige which can 
serve to make its decision acceptable. Those who take a con- 
trary position assert that the Supreme Court is actually an 
intensely political body in the sense that it makes fundamental 
political decisions—about segregation, loyalty investigations, 
and a host of other matters. Yet the Court is not subject to 
a direct political check by the people. It is also quite possible 
for the majority of the Court to belong to a different party 
than the President, thus rendering a verdict suspicious. 

A variant on this proposal would be to have the Chief 
Justice of the Supreme Court appoint a small commission 
made up largely of doctors, with perhaps a few eminent 
private citizens in addition. Whether disability exists, it is 
said, is primarily a medical problem best left in the hands 
of experts. These doctors and eminent citizens would be free 
from the taint of having been associated with party politics. 
The central question here is whether we want to remove this 
key decision from the political process, from accountability to 
the electorate, and turn it over to men whose views on na- 
tional policy have never been presented for public scrutiny. 
The President, after all, is himself a politician who is nom- 
inated by and leads a political party. Perhaps, some might 
affirm, we do not so much need “impartiality” as the political 
wisdom to act in a manner which will rally the people around 
the President and thus strengthen, rather than weaken, the 
democratic process. 

Finally, there remains the problem of who decides when 





a disabled President is capable of resuming his duties, if ever. 
There will, however, be no need to explore this problem in 
detail since the same arguments which hold for the original 
decision that disability exists also apply here. If the Cabinet, 
for instance, is the best body to decide that disability exists, 
it is equally capable of deciding when it is over. We can 
well imagine how bad things could get if one authority 
declared the President disabled today, and a different one 
declared him fully recovered tomorrow. 

Summing up, we find that there is little agreement about 
the essential qualifications of the man or men (or women) 
who are to decide whether a President is disabled. Some 
people stress political accountability, others political neutral- 
ity. Some want men personally chosen by the President, 
others prefer a group independent of his influence. Some 
people like judges, while others feel safer with medical 
specialists. The difficulty of deciding from among these dif- 
ferent and sometimes conflicting criteria makes presidential 
disability a particularly vexing problem. 


WHAT WOULD BE A GOOD PROCEDURE? 

The present session of Congress is certain to call forth a 
multitude of plans designed to safeguard the nation against 
the uncertainties and harmful consequences which now attend 
the occurrence of presidential disability. Faced with a bewil- 
dering variety of well-intentioned proposals, the citizen needs 
to know some criteria for a good solution. Unfortunately, 
these are more easily stated than satisfied. 

To be acceptable, any plan should provide for the exercise 





of Presidential power at all times, and should leave no doubt 
as to who may legally exercise this power at any given time. 
The procedure for removing a disabled President and in- 
stalling someone to act in his place should be swift, flexible, 
and be accepted as legitimate by the nation. It should not be 
possible to have the Presidency shifting back and forth for 
light and transient reasons. While it would be comparatively 
simple to get general agreement on the desirability of meet- 
ing these criteria, the fact that we have never before tried to 
meet this problem makes it difficult to tell whether a particu- 
lar plan will succeed. 
SOME PROPOSED SOLUTIONS 

Most of the proposals which will be considered by this 
session of Congress contain combinations and variations of 
the alternatives we have previously discussed. The Eisen- 
hower Administration favors a plan which would permit the 
President to declare his own disability and then be succeeded 
by the Vice President. In case the President is unable to 
make this decision, it would be up to the Vice President, with 
the advice and consent of the Cabinet, to declare that the 
President could not fulfill the duties of his office. (This 
guide’s comments on the President, Vice President and 
Cabinet would apply here and in the following proposals ) 

Representative Emanuel Celler, Chairman of the House 
Judiciary Committee, would also leave the decision with the 
President if at all possible. If the President could not act, 
the Vice President would immediately take over, convene 
both houses of Congress, and announce that he had become 
acting, President. 

A different kind of solution has been advocated by Repre- 
sentative Kenneth B. Keating. He would leave everything to 
a special commission composed of the Vice President, the 
two highest members of the Supreme Court, the majority 
leaders of Senate and House, the Senate minority leader, the 
Secretaries of State and Treasury, and the Attorney General. 

We may also, in passing, mention a variety of “Smorgas- 
bord” proposals which involve everyone, from the President's 
wife to his psychiatrist, in extremely complicated arrange- 


ments. This kind of attempt to achieve perfection by meet- 
ing very possible objection, however, is apt merely to result in 
setting up machinery so cumbersome that it would fall of its 
own weight. 


WHY IT IS SO DIFFICULT TO AGREE 
ON A SOLUTION 

Indeed, if there is anything that this analysis has shown 
us, it is that no one has yet come up with anything like a 
perfect proposal. There are, as we have seen, powerful objec- 
tions to all the most plausible alternatives. This is what 
makes it so difficult for Congress to meet the challenge of 
providing for presidential disability. The situation up to now 
has been that small numbers of Congressmen have lined up 
behind one of the many alternatives, and have been too keenly 
aware of the defects of other proposals to depart from their 
original stand. This state of affairs led Representative Fran- 
cis E. Walter to bemoan the “quandary of the members of 
this [House Judiciary] subcommittee, because we have been 
wrestling with this thing since 1955, and I think all of us 
have the same views we had when we initially undertook a 
solution.” 

If we were members of Congress, we would have to make 
one basic decision before we could even begin to deal with 
the problem. If we decide that all of the proposed solutions 
are worse than the existing situation, there is nothing more to 
do. We could proceed no further, but only hope that any 
future vacuum in the Presidency will fill itself without ben- 
efit of a previous plan. If we decide, however, that some 
solution, whatever its defects, is better than none, we must be 
prepared to act in a practical manner. If there is a majority 
behind the plan we believe best, all well and good. If not, 
we must be prepared to accept something less than our first 
choice in order to get some good plan adopted. 


tHearing before the Special Subcommittee on Study of Presidential Inability, House Judiciary Committee, 85th Congress, 


Ist session, page 34. 
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